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SAJW LWS€QTTV*22, Is LIVING ift a Iff- by 15;^ foot' room/ She shares . 
this room with ttveAty-thrdfe oth^ women/ Duririg jnidsummer, the tenpeYature 
climbs to well over IQP degrees. TJie women have little to eat, and t;h'eir room 
is a parade^ ground for wonnsf, lice, rats, and .bedbugs! * *• ^ 

Wher^' is 'Sara X|nscott? In a Persian prison. She and six .other Aneri- 
6?gis theize *are accused of being ^|)art of an organized drug- smuggling ring. Although 
one. of the i\mieri cans, confessed, arid claimed tb^at the others knew nothing about ' 
•'the hashish found/ irf fheir-v^n, ail ar-e charged.' , 

^'"^^^^ T^e groi5)'s legal ri^ts afe Americ?mis guarantee "them nothing in Per*: 
'sia; ih^^ate pemitted to -have an- attorney. BUt hearings drag on and on, and 
tl;ie trial for vMch they. are waiting may be delayed for months, or even years. At 
a trial,.^neither Sara nor the others will^have any right to confront theij accus- 
ers, -nor ma^ they appeal. to a higher court if convicted* And the penalty for 

dryg- smuggling in Pei^ia is life inprisbnment. ^ ' ^ ^ 

^ . ' . • ^ • • • • ^ • , 

. ^ * . . » • Your Basic Rights . , ^ - ^ 

. r — ^ — . . - . ..^ . ^ ^ 

' Suppose that instead of being caught' smuggling, narcotics abroa4, Sara * 
and her friends had Ijeen arrested because they were, suspp<^ted of trying %o bring 
- a kilo of marijuana across the Mexican border into ,the United States. ;What would 
"happen to them then? You say that .they'd go to jail just the same. Probably so. ^ 
■ But ther? is an in^KUtant difference;. Before any of their, legal^ rights could . - 
be taken from them in this'^coiintry, they Would first be entitled to a fair hear- 
ing. Thatdsy they would be entitled to dertain guaranteed rights. 

" ' * * * « 

The .United States Constitution sets out our bksic rig^its. The best- ^ ; 
known are found in the first ten amendments to the ^institution and are collec-" 
tivgly temed the Bill of Rights. Briefly, here's what the^Bill of Rights says: 

1. ♦ Congress mdcy pass no Xaws against fTeedom of religion j free- ^ 
dom of speech J or freedom of thf. press j nor may it deny our . 
right td hxa&emble peace^ly^ or to peHtion the Government 
to sei wrongs right. * * ' 

^ * * . - 2/ We have the right to l<eep an^ bear arms . - ' ' • 

^ . 3, Tn times df^peaoe^ soldiers may not he placed^ in private 

homes without the owners^ consent. " - . '* , 

* « i& ' ' 

^- / . »' c - ' * * 

• • 4. .Our. homes J. papers j and effects may not T?e [searched or seized 
wireaaondbly ; any .warrant issued must i>e' based on probable 
* • , . cause. * * . * 
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.V • S. We may only -he charged with a crime by a Grand Jury or by a 

prpsentment ~ a formal accusation ~ and we may not be tried 
twice for the 8ame;crime. We may not be compelled to be wit- 
^ * ' ^88e8 against ourselves. . Life^ liberty^ or property may not 

^ taken from us without due process of law. ^Nor may the 

Government take our private property for public use without 
5* • pccying,u8XLfairprifiel[\ 

^ 6. We 're ^entitled to a speedy and public trial by an impartial 

• . " 3ury. We have a'lkght to be infotmed of the charges ^ against . 
us^ to be^^ confronted. by th0 witnesses against uSj and to 
' • obtain witnesses to testify for us. We are also entitled to 

. ^ ' , -a lawyer. ^ ^ . 

We have a right to a jury in most civil suits that are brought 
'dgainst someone for money. 

. 5* -2^^ courts may not set excessive fines or bail. Nor may we 
^ be subjected to cruel and unusual punishment. 

9. ' We may be entitled to other rights which are not mentioned in 
* ' * , the COHstitution. 

• 10. Those pow^r^ not specificaZly given to the Federal Government ' 

« or prohibited to the states by the Constitution are reserved . 
' for the states or the people. - ' ' - ' 

For mdnf years after the Constitution was signed, most jOdges and law- 
yers thought these rights ^plied only to citizens in their, dealings with ^the Feder 
al Government. •The Government couldn't pass a law prohibiting you, for exanple, 
from makirig a speech that had not been approved in advance. But many jurists 
felt a state could pass such a law if it wasn't at odds with its own constitu- 
tion ; , . 

Then seventy-seven years after the Constitution was ratified, we 
adopted the 14tfi amendment. It says no state "shall make or enforce any law 
v^lch shall abridge the privileges or iMmmities pf. citizens of the United 
States; or shall any State deprive any person of life, liberty, or property with- 
out due process of law 

At first the toited States Supreme Court gave that plause a rather 
narrow interpretation, but gradually the Court construed it as making certain 
parts of the Bill of Rights applicable to the states. So after many years and a 
number of different decisions, the 'Court has now held that the 14th amendment 
incorporates almost all of the first eight amendments and makes them applicable 
to states as well as to the Federal- Government. 
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Due Process Guarantees Fair Procedures 



ONE PHRASE WHICH IS INCLUDED in the fifth amendment to the Constitu- 
tion, and repeated ±3^. the 14th amendment, is essential fo^ the protection of the 
rights of all UnitedvStates citizens. ''Due process of law*' is the phrase; and, 
although it must be defined, no sin?)le explanation exists. The Constitution 
itself provides no handy definition, so we must turn to the interpretations of 
judges,, lawyers, and legal scholars, ' _ . • . 

Most generally due process of law is "justice; it is fair play; it is 
the 'ordered concept of liberty'; it. is, perhaps, the whole spirit of the Ameri- 
can, legal system/' (Federal Bar Association, These Unalienable^' Rights - A 
Hani&ook of the Bill of Rights (Chicago, 1973), p, 60.) * 

To be more specific, we may divide the concept of due process into two 
parts: substantive and procedural. The first part, substantive due process, 
refers to the fairness of a law itself. Neither Congress nor the executive branch 
may make "arbitrary, unreasonable or capricious" laws, Si:5)pose, for example. 
Congress passes a law saying that men mu^^ pay twice as much tax on their incomes 
as women. Plainly such a law would be unf^r and a denial of substantive due 
process; the courts would declare the law unbQHsti^^ 

The' second part of due process procedu^al*^ is the part ip which 
we are primarily interested. Procedural due process refers to the way in which 
a just law is enforced; it prohibits unfair methods of applying the law. Let's 
imagine that our double tax law is revised'-- taxes are made equal for everyone. 
But SL5)pose that any person who is late in paying his tax is immediately arrest- 
ed and thrown into* jail for a year, with no trial. Such an action would violate 
many of the person's basic rights. Even a delinquent taxpayer has a right to 
be notified of thef charges against him, a right to a hearing, a right to ,an ^ 
attorney, a right to confront witnesses against him, an4 so forth. Our courts 
would not permit such an unjust way of enforcing a law, even though the law 
itself is legal • 

We often associate procedural due process with a person's rights within 
the context of a trial. And fair procedures are an essential part ot a trial, - 
Under the Constitution, we are guaranteed the right to tell our side of the 
story before either the Federal or a state government may t^e our lives, liber- . 
ty, or property; we have a right to be heard and in a, setting in vihich fairness 
is observed. ' • - « 

But there are other situations to which the broader concept of proce- 
dural due process applies as well. Fair proceclures must be followed in any situa- 
tion in which a person's legal rights are at stake. ' Suppose a woman says that 
police entered and searched her apartment without_a warrantr^r a coiple com- 
plains that the Government appropriated their property withdut paying for it. 
If a court decides that either of these claims is true, the people involved will 
be allowed legal recourse. They will have been the victims of unfair procedures - 
and as such, they will- have been de;iied their right to procedural due process. 
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Origins in England 




WHERE DID THE CONCEPT OF 
due process --a man's guarantee 
that the law plays fair origi- 
nate? Were our founding fathers 
the first to develop this idea? Or 
did they build on a concept already 
several centuries old? The idea of 
due process was familiar to the 
colonists Jjecause its roots lay in 
Magna Charta the English charter 
of political and civil liberties 
signed by mad old King John in 1215 
when his nobles told him to put his 
name on the. dotted line, or else.. 
John raged and gnashed his teeth, 

the. history, books say. But he . i 

signed the document. And. by doing - • ' 

so, he pledged that his government would not put a free man in jail or take his 
property, ''except by a legal judgment of his peers" --in other, words, only if 
a -court heard the case, and a judge ruled on it. 

The signing of Magna Charta was a tremendous victory for freedom 
because it meant the king lost much' of his unbridled power. Previously if the 
king hadn't liked someone, he had singly told his guard: "Take this gentleman 
to the Tower." And that was the last, ever heard of the unfortunate man. Nb 
trial, no appeal --no right to conplain, argue, or protest. 
* - • 

It was over a century after Magna Charta was signed before the idea 
of due procfess was 'put into the words we know today. .But finally after years 
of protests and petitions by the people. King Edward III ^made a law which said: 

No man of what state or condition he. be, should be put out of 
his land . . . npr taken, nor inprisoned, nor disherited,, nor 
put to death,, without being brought to answer by du6 process of 
law. ... 



A Fair Hearing 



, WE'VE SAID THAT DUE PROCESS GUARANTEES YOU a fair hearing. But how 
does this guarantee, work? And \^y is it necessary? Many settlers came to the 
Ihited States in s^rch of personal freedom, such as the freedom to criticize 
their government if they felt it wasn't treating them fairly, and ''the freedom 
to worship as they pleased. ' , 

When the colonisW decided to band together to form a united govern-^ 
ment, they were determined to preserve their personal liberties. They insisted 
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vpon a Bill of Rights, vMch would state that the Federal Government could make 
no laws to take away. their freedoms. We usually think of these liberties as 
freedom of speech, freedom of religion, and freedom of the press. But the colo- 
nists had even more in mind. For exanple^ they wanted to assure their right to 
own property, enter into contracts, marry vrtiomever they wished, and move from 
one comoMiity to another at will. Freedoms such as these are often termed the 
"right to life, liberty, and property" or the V^ght to life, liberty, .and the 
pursuit of happiness." 

Of course the colonists realized that it might soiietimes be necessary 
to- take away some of a person's rigjits. If an individual stole a, horse or 
killed a man, he would be forced to give up his* personal liberty and go to jail, 
or perhaps be hanged on the gallows . But the .cojonists wanted to make certain 
that a person be forced to relinquish liberties only after a fair hearing. They 
thought a fair I hearing shoiild include: 

^*ybiir right to notice^ so you can g^t ready for court 

"^^Your right to be informed of your rights in court \ 

**Your right to knou) exactly of what you^re accused . 

, ^^Your right to habeas corpus — or a hearing to find out if 
you're being field a prisoner illegally 

**Your right tp bail while aioaiting trial 

**Jtoi4r right to cdunse.l 

**yqur right to a public trial , * 

**ycn^ right to a^sicry tHal unless both sides expr*essly waive it 
**Your right to refuse to testify agqinst youi'self 
^*Yoi4r right to confront and examine your accusers 
**Your right riot to be tried twice for the same crime 



Due Process in Action 



LET'S LOOK AT AN EXAMPLE OF DUE PROCESS in action. 

Say you and four friends, all over eighteen, have formed® rock grotip, 
vdiich. practices at your house eveiy other night. You know that a bass, a tnm- 
pet,. and three guitars can be noisy. Especially with the anplifier turned 
to it§ full seventy- five watts. Still you didn't think you were disturbing the 
peace. Can your neighbor have you arrested and fined, or put in jail, because 
you upset his sleep? Nfeybe but not until you have had a chance to appear in 



court and tell your side of the story. The police officer who checks your 
neighbor's conplaint may merely cite you to appear in court. Or you might be 
arrested. If arrested, you could be released on bail, or on your own recogni- 
zance. Or you might have to stay in jail until your hearing. 

At the hearing the judge arraigns 

you. That is, he tells you what offense is' 

charged. explains your constitutional 
. rights. For example, he tells you that you 
'have a right tonave a lawyer. If you can- - 

not afford one, the court will appoint a 

public defender ^or you. You also have a 

right to have witnesses speak on your 
• behalf, and' you may confront witnesses on 

the othe,r side. You^also have a right to 

a jury trial. Fair notice of the charges 
. against you is an inportant part of due 
" process . 

Later at your trial you may 
appear in court with your lawyer and tell 
your story to the jury. You may testify or 
call others to speak for you. For exanple, 
you may testify that you have a large 
soundproof room in which you practice, so 
that the neighbors couldn't, possibly hear 
your jam sessions. Your attorney may cross- 
examine witnesses who testify against you, ^ 

trying to lessen the intact of their testimony. Iftider your attorney's careful 
questioning, for exanplfe, the conplaining neighbor may admit that he's only 
heard you once not the dozen times he reported. Perhaps in your lawyer's 
argument to the court, he may try to show that you committed no offense. Or 
that the witnesses aren't telling the whole truth. • 

^ Let's suppose that after a fair and public trial the jury finds you 
guilty. The judge may send you to the county jail for up to ninety days, fine 
you up to $200, or both; he may put you on probation or perhaps merely let you 
off with a stjem warning to turn down your sound. If you believe that your 
trial was not" fair, you may appeal the decision to a higher court, which in a 
few cases may mean the United States Si5)reme Court. Your right to appeal is 
another ^part of your right to fair treatment in the hands of the law. 




Different Rules 



IN THE ABOVE EXAMPLE suppose instead that you are under eighteen. 
Your case would then go to juvenile court. A juvenile court is not a criminal 
court; it is a special court for young people vtfio get into trouble with the law 
or vAxo need help because of family problems. The idea of^ juvenile court is to 
help and protect young people, not to punish them. 
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% • Because this court is a special one, the ordinary^, rules of evidence 
and normal court procedures mentioned in the example above don't apply. Hear- 
ings are informal and may be private.' The minor does not have a right to a trial 
or a jury, but he does have to be proved guilty beyond a reasonahlQ_iioubt , 
according to a recent ruling by the United States Supreme Court, (In re Winshipf 

Recently juvenile court procedures have been increasingly criticized. 
IVhy, critics say, shouldn't juveniles be allowed the same formal procedures 
which were developed in conjunction with adult criminal prosecutions? IVhy 
should we have two standards: • one for those under eighteen, and another for 
those over? Why not due process for all? * , ^ . 

Defenders of the juvenile court system claim that if juveniles are" 
allQwed all the formal procedures developed for adult criminals,' the hearings _ 
will become legal battlegrounds. They argue that the system's protective aim 
will be destroyed if formal criminal procedures are followed. 

California has been far ahead of many states in the field of juvenile 
justice. In 1961 the California Legislature revised juvenile court law to. try 
to assure young offenders a fair heari^ig under procedures which were thought to 
be. appropriate to the amelioratory function of the juvenile court. California 
would not .have .tolerated what the Arizona Supreme Court did in the case of In 
re Gaulty 387 U.S. 1 (1967). This case begins with the arrest of a fifteen year 
old boy — we'll call him George Sayers and ends with a United States Supreme . 
4:ourt ruling which in all states formalizes juvenile court procedures in a way 
which prevents hasty judgments of the kind which occurred in the GauH case. 

IVhen George was arrested.no one notified his parents, who were both 
at work. The next day officers brought George before a juvenile court judge. 
The hearing was informal; there was no shorthand reporter to record what was 
said. No one told George he might consult with an attorney before his hearing, 
or that his parents might .attend. \ 

The judge asked the arresting officer who wasn't swoi^ in --"IVhat 
did this young man do?" ' . . ' 

"George made an obscene telephone call from a phone booth' near Mailer- 
by's Drug Store.. We'd had conplaints before, and we traced the calls to this 
particular area. So when I saw this kid looking around to, see if he was being 
watched, and then slipping into the booth, I took a position in the booth next 
to his. I heard everything he said. It was pretty bad. You want me to repeat 
it. Your Honor?" 

The judge frowned and shook his head. "That won't be necessary at 
this informal hearing. I know what an obscene phone call is." He turned to 
George. "Wfell, young man, since the policeman overheard you, I don't suppose 
you'll deny making the call?" 

A frightened George looked around. There was no one there to advise 
him. He said, "No. I guess I did it, all right." 
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'"You've done this kind of awfiil thing before?'* 

V_/_George looked at the floor. ^'Yeah." < . * ' ' 7^ 

'l4ow oftenljpK dozen times? Fifty times?^ I warn you I haye reports 
from some of the people who have received these calls of yours." 

"Maybe fifteen, twenty times in the past year, Judge." 

"I see. Well, what you did was pretty serious. I hope you realize 
that. And I feel you should be corrected now so you .won't ruin your lif6. !'» 
going to order you to the Industrial School vihere you'll remain until you are 
twenty- one. Maybe by then you'll have learned something." 

IVhen George's parents found out what had happened, they were furious*. 
They thought that six years under lock and key was a pretty stiff order, whether 
it was called "correction"' or "sentence." They appealed his case. Their attor- 
ney said 'George should have had the same rights at this * juvenile hearing as an 
adult would have had at a criminal hearing. "George has not had the protection 
of due process guaranteed- by the Constitution," the attorney said. "His parents 
weren't notified. He wasn't given time to prepare his defense. He wasn't tdld 
he needn't testify agaiiist himself. He should have had a chance to cross-exam- 
ine witnesses and to bring in witnesses on his own behalf. Because of these 
omissions his rights have been infringed, and he should* be released." 

t The attorney for the juvenile department pointed out that the criminal 

court rules weren't jgarried out for a veij sinple reason. "This isn't a crimi- 
nal court. We're trying to help George. That's why we don!t givd him the 



trying to help George 
same kind of trial we, give an adult." 



In th:^ particular case, the appeal court ruled that George had been 
deprived of some of his fundamental rights; he had bee^ denied due process of 
law. Therefore, the juvenile court judge's order was SQt •aside. The judges 
who made the decision in George's case felt that juvenile procedures, as they 
ei^isted in Arizona, did not provide adequate safeguar<is for al young person's 
rights. Many jurists hope that it will be possible tjo provi da juveniles proce- 
dural fairness for exanple, the rights to notice, ,couiisel,\confron,tation of 
witnesses against them without incorporating the systefn of \fqrmal procedures 
now used in felony trials. 



Unfair Trials 



\ 



a fair TRIAL, AS WE'VE SEEN, is something to which each i)f us is 
entitled. And our right to a fair trial depends on the cou:nts providing us with 
the fair procedures guaranteed by the due process clause of the firjth amendment. 
Usually these rights ~- knowing the charges against. us, consulting with a lawyer, 
receivirig a speedy, unprejudiced hearing before a fair-mindea jury can be. 
safeguarded and controlled by our courts. But. there are circumstances, v^^lich 
may prevent the courts from assuring our guaranteed rights --\such as vA\en there 



is a great deal of public interest in a cas6... Perh^s the accused or the vie- 
'.tim. is well known, or the crime a particularly horrifying one: 

* * . ' • 

l^t^s take the case o£ nationally known Maypr^ Charles Flock (not his 
.real name -or office).' Qtie night Nfayor Flock's wife wds murdered, and the police 
arrested the Mayor as their prime, suspect . ■ His arrest made headlines throughout 
the 'dountry. Newspaper^ ran stories^ of the charges and the cpuntercharges 
against him under banner headlines. ' The polic:e questioned the Mayor repeatedly 
without his lawyer pr^^ent- Before the tSr^al, there was an inquest to decide 
how. Mrs. Flock, met her death. During this ^televised Inquest, Mayot Flock was 
questioned before the cameras. for more than five hours. The newspapers pub- 
lished the naraefe and. addresses of the jurors three weeks before the trial, and 
the jurors received all kinds of threatening letters and phone calls; some com- 
menting on the ca§e^ - , ^ • , 

' ' When- the trial ended, the jury deliberated the Mayor's fate for five 
days. During this time the jurors were under lock and key; however they were . 
allowed to make unsi5)ervised phone calls. And many heard about newspaper arti- 
cles containing rumors and information not legally proper for the jurors to 
consider. ^The jury convicted the Mayor. ■ ^ . 

^ Mayor Flock appealed his case .to the United States Supreme Courts 
There his lawers argiie^ that all of the pretrial publicity had 'made a big inpact 
on the jurorlrvJaod-a^^ result tt^ey were prejudiced and couldn't weigh the evi- 
dence fairly.; Thpse factors ^ept 'the Mayor from having a fair trial, according 
to his lawyers. » ^ . ' 

*. ' ' ' ' 

, The Si5)reme Cipurt agreed. They ruled that Mayor Flock was. denied due 
process o£ law and told the State either to try, the Mayor again or set him free. 
In this case, a good deal of time had gone by, and the State elected to set 
the Mayor-free. iSheppard^ v. Maxell ^ 384 IJ.S. 333 (1966)) 

r This. ijiq)ortant case is still being discussed by judges, • lawyers, and^ 

newsmen. The "^probXem Remains of reconciling the accused's right to a fair and' 
Speedy trial --or due process with the concept -of a public trial. 

When a judge knows he has a "sensational" trial in the making he may 
attenpt to postpone it until. public interest dies down. Or he may move the trial 
to another community where the people aren't. so upset. Or occasionally he may 
issue a pxotective order, stating^that witnesses, police, , attorneys, and the 
parties themselves must not talk t* anyone about tJie case. In. these ways the 
judge will tV^ to^ protect the defendant's right to" due , process . But he cannot 
actually foxbid newsmen from attending' the trial or writing\about it, without 
ijiterfering with the. public's rigljt to know. There is no sMple solution to 
this legal co^itrbversy. . ^ , ^ ^ ♦ 

Search and Seizure • 

* , ■ ■ ' " " , 

, • , . * ' 

;/ , AMERICANS yALUE HIGHLY THEIR RIGHT to^privacy axk the right to be 
secure in theii: property., And these two rights sometimes merge in "search ajid 
seizure'' cases. In an attempt to safeguard these rights, ^the fourth amendment 
to the Coristitution, vAiich prohibits illegal searches and seizures, was written. 



The amendment ensures that your pr^efty may not be taken from you vdthout the 
use of fair procedures or due process of law. Usually for a search to be legal, 
a judge must issue a warrant permitting the search to be made. And a judge will 
only issue a warrant if he has .been presented with sworn facts which satisfy ^ 
him that there is just cause why your property should be searc9ied. Search war-^ 
rants must be limited to specific objects and limited areas, and the officials 
who make the search must present a copy of the warrant to you before entering . 
your home. 

Do these rules apply to every case? No. There are exceptions. Ihese 
exceptions depend largely on the facts of the particular case.. TherQ are cer- 
tain general areas in vihich searches and seizures without warrants are permis- . 
sible, and we will e^lore a few of these exceptions. But there are other areas 
in which the laws regarding search and seizure exceptions are so -cpn5>lex and 
subject to revision that we will only briefly mention' than. 




A sin?)le exception to search and seizure rules occurs }Aien a person 
voluntarily consents to a search. Officers may go to a man's home., 'TVe under- 
stand you haye- a packing crate full of machine guns. in your house, and we want 

it-" ' . . ^ \ 



The. man, laughs. "You must have the wrong place. Ihere are no madiine 
giins here. Com in and look for yourselves." 
' ^ . • • ' 

St?jpose the 'officers find the crate, cleverly concealed in the attic. 
May the man^in the house claim the search was illegal because the officers didn't 
have a warrant? No because he gave Ms fourth amendment rights. The law 
s^s that officers don't need a warrant if a person clearly and imequivocally 
consents to the search* But it's a different situatioij. if the perscm is intimi- 
dated or frightened into silence by the officers. - - ' 
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In an actual case, a man's grandmother answered a rap on the door. 
only to find four officers standing there. 'We've got a search-warrant," one 
of them annoimced. "We're coming in to look this place over." Nd one showed 
her a warrant, but she let th^ come in. ^ 

Was this consent? The IMted States Supreme Court ruled that it was 
not. "When a law enforcement officer claims authority to search a home under 
a warrant, he announces in effect that the occupant has n^ right to resist the 
search." This, the Court ruled, is coercion; and where there is coercion, there 
cannot be consent. iBionper v. North Carolina y 391 U.S. 543 (1968)) 

Another exception to search and seizure rules is the situation in 
which no search is actually required the contraband or weapon is in plain 
sight. In this case a warrant is not necessary. 

Roger Munn was slinrped over the back seat of a. car in a parking lot 
A police officer approache^^ thinking Roger might be sick, and asked him if 
everything was all right. When Roger only -mumbled an answer, the officer asked 
him to get out. of the car; and as the car door opened, the officer plainly saw 
a few capsules of Seconal --an illegal drug --t: lying inside; In this exanple, 
the seizure of the, capsules was proper; they were in full view of the officer 
he had not conducted a search to obtain them. ^People v. Manning, 33 CA3d 586 
(1973)) ^ J ' . 

Lawful Arrest Excepttdns ' 

EXCEPTIONS to SEARCH AND SEIZURE RULES sometimes occur in connection 
with lawful arrests'. Suppose a man grabs something at the jewelry counter of 
a department store and runs for the door. A clerk .Cries out, "That man took a 
diamond necklace!" A police officer sees him and orders, him to stop; when he 
4oesn't, the officer chases him to fhe sidewalk outside and catcher him. Here 
tiie officer arrests the accused and informs him of his rights. 

The officer doesn't have a search warrant. May he search the man 
anyway? Yes; he doesn't need a warraht when someone has heen properly arrested 
for a crime. The officer may search npt only for the diamond necklace and 
other stolen goods, but also for weapoiis. The officer has a limited right, to . 
search at the time of z. lawful arrest, vrtiether or not he has a warrant. 

Officers are also allowed to make a quick search -- "stop aniii frisk" - 
as part of . a reasonable investigation before a formal arrest. They may do this 
when they reasonably believe the person is carrying a weapon. As long as the 
sole reason for the frisk is to find a weapon, which might endanger the officer 
or others, the search is justifiable. If the officers happen , to find evidence 
of a crime while looking for a weapon, the evidente may be used against the per- 
son searched. But the officer has no right to search only for evidence or to 
pat down everyone; any person searched must be a suspect or, the subject of a 
reasonable investigation ^ {Terry v.. Ohio, 392 U.S. 1 (1968); Sibron v. New York 
392 U.S. 40 (1968)) 



Auto Exceptions .y 

■ ANOTHER AREA IN WHICH SEARCH AND SEIZURE EXCEPTIONS, are found is that 
of automobile searches. Officers often don't need a warrant to stop and search ■ 
an automobile. The reason for this is that a suspicious person in a car can 
move quickly to another area; he can* lose himself before officers have time to 
get a warrant. There's a big difference, the courts have pointed out, between 
allowing a search of- a stationary structure such as a house, and allowing a search 
of at car which can be in another loc^ity or jurisdiction* within a matter of ' 
minutes. iCarroll v, .U.S. , 267 U.S. iZZ (192S)) 

... "^3n that a police officer may stop you and search your 

car .arbitrarily. Before he can examine your car without a. warrant, he must 
have reason to believe that your -vehicle is carrying contraband or evidence of 
a crime. • " 

^ v Late one night. Police Officer IVright stopped Malcolm Barnes because 
one of his headlights was out. When Malcolm couldn't; produce a current regis- 
tration certificate for his car, Wright opened the door to check the identifica- 
tion tag on 'the door panel. He saw what he believed to be marijuana seeds lying 
inside, so he searched the car and found several marijuana cigarettes. 

Was this search legal? Officer Wright didn't have a warrant to search 
mcolm s car. Nor did he . stop Malcolm because he reasonably believed that 
Malcolm's vehicle contained contraband or evidence of a crime. • 

The Court of Appezl held that the search was proper. It said that a 
law violation," such 'as a hroken headlaup, would not be gtounds for a warrant- 
less vehicle search. " However the lack of registration called for a limited 
investigation. And after officer Wright spotted the seeds, the court- ruled, he 
had probable cause to believe that the car contained illegal goods, thus justi- 
fying a search without a warrant. (PeopU v. Spetio, 6 CA3d 685 (1970)) 

In the absence of "Jfurtive conduct" or other suspicious circumstances, 

* JURISDICTION ia used in many different ways, bo no •single definition 
%8 entirely aatia factory . Basiaqlly juriadiotion means a Qomt'a power "io 
hear and determine" a matter. Jiirisdiation gives a court power over people 'and 
property, and it rndk^a a. court's deoiaiona enforceable. For example, Juriadic- 
tion givea a court the authority to aend a guilty man to, priaon or to fine him 
:a certain amount of money. A court 'a juriadiction ia limited in two way a: 
(1) by the territory of the gounty, atate, or nation by-whoae authority it ia 
exerciaed — i.e., a California court doesn't have authority or jvcriadiction 
over a reaident of Maine or Nevadaj and (2) by the applicable proviaiona of the 
Federal or State Constitution and by 'atatutea or laiwa enacted by the. U.S. Con- 
gress ^or the State LegisLaticre — i.e., a California statute scqjeTthat the 
Superior Court has the Jurisdiction or pauer to hear cases involving sums of 
$5,000 or more. ^ 



officers are not justified in searching a vehicle incident to a minor traffic 
violation. iPeople v. Kiefer, 3 C3d 807 (1970)) Fo? example officer Mahoney, 
approaching an illegally parked car, saw driver Ted Owen bend down as if he 
might be hiding seething. When officer Mahoney questioned Ted about his action 
Ted replied, '"Yeah, man, I bent down . . to tie ny shoe." Officer Mahoney, 
fearing that Ted had concealed a we^>on, conducted a warrantless search of the 
car*. He found no weapon but he did find, a bag of marijiidna beneath the seat. 
Of ficer .Mahoney then arrested Ted for possession of an illegal substance. 

Ted and his attorney took the case to the California Siq)reme Court. 
They asked the court to si5>press the evidence or to refuse to admit the mari- 
juana found during the warrantless search. The court' agreed, citing the.^Mef^^ 
opinion in its decision: "The guiding principle behind the 'Kiefer rule* was 
that to constitute probable cause for an arrest or search, a 'furtive gesture* 
such as a motorist's act of bending. over inside his car must be invested with 
guilty significance either by specific information known tp the^fficer or by 
additional suspicious circumstances observed by him. In this case no such 
information or circumstances were present." (GalHk v. SupeHov Court C3d 
855 .(1971)) 

Unclear Exceptions 



IN THE PRECEDING EXAMPLES, warrants were not required to permit an^ 
oJEficer to search a person or seize goods and weapons. But there are many areas 
in \A\ich the legality o£ searches and seizures ,wil3iout wairants depends on a nun 
ber o£ very fine points. The permissibility 6£ auto searches 'in various situa- 
tions, for example, is difficult to determine. And although police officers 
are not required to have a warrant to search the area immediately surrounding 
an arrested person, how is the extent of that area (kteimned? If a man is 
arrested.. in his apartment, for exanple, how much' of the apartment -- if any -- 
may an officer seardi in an atten^j.t to find concealed weapons or evidence of a 
■crime?,- — \ 

Many questions may be rais^G^-'eewcerning juvenile rights, too. For 
exanple, does a violation of a law. .'give an officer the right to frisk or 

search a jtrvenile? May school atfthoritie^ authorize the search of a student's 
locket? • -j^-^ :J- : \, ■ . . ■ 

Equal Protection '£ 

THE BILL OF RIGHTS, AS WE'V£.' SEEf^, .contaiiis;5numrouS: provision vfliich 
forbid the Federal Government from encroaching on oijp:''TigHts ''as citizens. But 
for three-quarters of a century after the first ten aroendnients' t©,4;^Cpnstitu-^ 
timbre ratified in 1791, these same ^ghts weren't Necessarily gua^s^teed ' 
us bytf^ state governments. However since ^e .Califpriua constittition and Bill 
of Rights were ratified in 1849/ Calif omiahs Have been guaranteed isubstantially 
the same basic rights as are found in the first ten amendnents ..to the federal 
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Constitution^ although the language differs 
in some respects* And in a few instances, 
California law is even more favorable to the 
rights of the accused than federal constitu- 
tional law; ' ^ ^ 

In 1868, at the end' of the Civil War, 
the 14th amendment was added to the Constitu-. 
tion. One provision of this amendment, _as we 
mentioned earlier, extends to all the states 

y\ fm I iT rights contained, in th^ due process clause 

yV I .of the Fifthr amendment. Originally lawmakers 

/ }y )/ I) ^\\ interpreted this provision as a general limit 

.the powpr"vJiich state govfemments could 
exercise over their citizens; no state could 
deprive a citizen of- his life, liberty, or 
property without according him certain fair 
procedures and an opportunity to be heard, T 
However over a period of several decades , the 
United States Siqpreme Court broadened this interpretation ^o mean that the states 
must respect all of the in5}ortant fundamental human rights ^mentioned in the Bill 
of Rights. . • . ^ : 

y 

^ In addition to mentioning due i)rocess of law, the jL4th amendment 
speaks of "equal protection" under the law. Today it would be difficult to 
separate conpletely these two concepts. Specifically, equal protection means 
that no individual or groiqp of individuals is any less equal or more eciual in 
the eyes of the law. That is, all of our rights must apply equally to all people. 
In a more general sense, both concepts have Come to mean that all citiisei^ hold 
equal rights lAidi cannot be arbitrarily taken. away. c 



Notice that the 14th amendment says "No State shall . . . deny^to any 
person within its jurisdiction the equal protection of the .laws The amend- 
ment doesn't say citizen; it includes aliens people from foreign lands who 
are neither American-bom nor, naturalized. Aliens don't have all the rights of 
United States citizens: they can't vote, for exampj.e, or hold political office, 
or ;^ork at certain jobs. But they ar^ entitled to the protection of our laws, 
as you'll see later in the famous lidk'Wo case* 

The equal protection clause forbids 'unequal treatment in regard to 
personal, political, and property rights. And the clause applies to individuals, 
classes of people, and qven corporations.' / 

Most often the equal protection claiise figures in cases involving dis- 
crimination aga^t a class of people. Possibly the best known Court decisions 
applying this cllause to ^ class of people are the civil rights decisions made 
during the past several decades. For example, the landmark 1954 Brcm v. ^<^ard 
of Education (349 O.S. 294) case, which said that separate facilities for schoQl- 
diildren are inherently unequal, is based on the idea o|^ equal protectioi) of 
the laws regardless of race or. color. And in otheT^mportant civil rights 



decisions, the Sipreme Court has ruled that separate toilet facilities, separate 
trains and buses, separate lynch counters, and separate pajfeic swipdng pools 
are all unequal and ^therefore illegal* These deci^ons-dSo find their justifi- 
: cation ifi Jthe; 14th amendment, . • - 

The equal protection clause also applies to businesses. Imagine that 
the city of Sacramento passes a law stating that grocery Stores, meat markets, 
and fruit and^egetable markets must be closed on either Saturday or Sunday, ^and 
also evenings and holidays. Sacramento says this law is for the purpose of 
protecting public health, Byit it allows drug stores, tobacco shops, bakeries, 
restaurants,, service stations, and all other kinds of businesses to stay open. 
A local court would say that the law deprives certain classes of businesses of > 
equal protection. There is no reason for closing. one group o£^ stores and letting 
iiother group operate. • ' , , ■ * 

* Finally, not all laws aim^d al a cl^s pf people are discriminatory. 
California recently passed a law saying that all autoihobile'mechanic^ and garages 
must pay a fee, be licensed, and=:^ollow certain rules. Is this discrimination 
against , a class of people? Can the ,«)echanics claim they are not getting equal 
protection? No; the law is reasonable and necessary for the protettidn of cus- 
tomers who bring in their cars f6r repairs. » 



. - YiCK Wo 

ONE OF THE EARLIEST CASES TO ARISE 'under the equal protection clause 
of the 14th .amendment was that of YioU Wa v. 'Hopkins. (30 L Ed 220^ (1886)) In 
this case, Yick Wo was not challenging the justice of the law requiring all 
laundrymen to have licenses, but rather the lafr's unequal enforcement. , ' , 

The background was this. In the nineteenth century, a large number 
of unskilled Chinese laborers had come 'to California to work in the gold mines 
or on the transcontinental railroad. After mining declined and the railroad 
was finished, the Chinese remained. Work was scarce for everyone. But since 
the Chinese were willing to work longisr hours for less money than anyone else, 
they received the few existing jobs and were often •treated contenptiiously in 

the process. . * ^ • 

^ . * *> 

f * > •• « " • ' 

In 1885 a Chinese laundryman in San Francisco, Tick Wo, stood trial. 
He was aires^ted because he, like many other Chinese, lax^ndrymen, had failed to 
get a license to operate his steam laundry, as city law* required. Some st^am 
laundries, the city said, were fire hazards. During Yick Wo' s trial, his lawyer 
and the District- Attorney attenpted to find out why the laundryman did riot have 
the- req^red license: •** 



DISTRICT ATTORNEY MARTIN:/ Mr. Ames, vfliat'is'your. position at the 
place where you work? ' . . ' 

MR. AMES: I am chief clerk to the Board of St^iervisors of this oty, 



licensing restaurants, laundries, and other establishments in San Francisco. 

MR. Mi\RriN.: In your capacity as chief *clerk, do you keep a record of 
all 'persons who are licensed to operate laundries? 

MR. AMES: Yes.^ 

MR. MARTIN: Is it .your official duty to maintain such records and 
keep them up to date? \ - 

MR. -AMES: It is, and I do. 

MR. MARTIN:- Do-your records show that Mr. Yick Wo, the defendant in 
this case, has been licensed to operate a laundry in San Francisco? 




MR. AMES: ' They do not.^ Mr. Yick Wo is not so licensed. 
^ / MR. MARJiN: 'Thank you, Mr.. Ames. / Mr. Boles, you may cross-examine. 

. Nfll. BOLES (counsel for Yick Wo):- Mr. Ames, at the time this licensing 

law went inta effect, hcSw many laundries were operating in this city?* 

% 

. • ' MR. AMBS: About 320, give or take. ^ few. 

,^1R. BOLES: Of those 320, how many were certified by the fire and 
health ^p^rtments as bejLng safely and hygienical ly operated? 

' * • • •■ . - 

. ■ • -MR. AMES; All of them. 

WR. BOLES: But if I am, correct, you only granted licenses to 170 of 
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the laundries? 

MR. AMES: That's right. 

MR, BOLES: Is it not also right that all of the 150 laundry opera- 
tors denied licenses were non-citizen Chinese? 

MR. AMES: /Well, we gave- licenses to some citizen Chinese*-- / * 1 

MR. BOLES: You're not responding to my question, Mr» Ames. I want 
to know if it is true- that ever>' one o£ those ISO people denied licenses were 
non- citizen Chinese? 

MR. AMES: It's true. ' 

MR. BOLES: Did you at any time deny a license to a certifi^ laundiy 
whose operator was not. Chinese? 

MR, AMES: Not to my recollection'. _ 

MR, BOLES: You testified, Mr.' Ames, that Mr. Yick Wo did not have > 
license. Actually he was certified and he q)plied for one,, did he not? ^ 

. MR. AMES:' - Yes. 

MR. BOLES: But you denied his application? 

MR. AMES: Yes. 

m. BOLES: So the result o£ your denial o£ his' license was that Mr. 
Yick Wo either had to ^o out o£ business or continue business in violation o£ 
the law? 

MR. AMES: I guess you could say that. 

MR. BOLES: Now, Mr. Ames, will you kindly tell this court and this 
jury why you denied licenses to Mr. Yick Wo and all the other certified Chinese 
laundrymen of San Francisco who applied for them? 

MR, AMES: That \^ the policy of the Board of Supervisors, . 

A rguments to'Court- ^ 

■ I ' t 

IN SUMMING UP HIS CASE, the District- Attorney explained that the 
Board of Supervisors demanded a licensing law tt» insure that laundry steam 
boilers be properly maintained and operated; the Board wanted, to safeguard a 
city built largely of wood against Bisastfous explosions and fires. 

The defense ♦attorney maintaiijed that a licensing law was, indee.d, 
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necessary and proper. But he ejqilained that selective enforcement of that law 
was mconstitutional. . . 

The trial court found Yick Wo guilty. But when his case was brought 
before the Ihited States a4)reme Court for its consideration, the' justices 
unanimously reversed the lower court's decision. The Supreme Court agreed that 
the law was proper, but stated that unjust discrimination in its administration 
was not. The city wouldn't givQ a reason for its discrimination. So the Court 
presumed that the city discriminated on the basis of nationality alone. Yick 
Wo was released. 

Fair Procedures and You 

HAVE YOU EVER BEEN STOPPED AND FRISKED by a policeman viho thought 
you matched the description of a wanted criminal? 

Have you ever been arrested for shoplifting or possession of mari- 
juana? 

'^Have you ever been the defend^t in a civil trial accused of injur- 
. ing another person vAien your ca:^. rear-ended his on a crowded freeway? 

If your answer is yes to any of these questions, then the idea that, 
fair procedures exist to safegua;rd your rights probably means a great deal to 
you. You are aware of how. important it is to know exactly of v^iat you are 
accused, to be able to consult with an attorney before you go to court, and to 
be entitled to an unprejudiced jury to hear your case.^ 

If your answer is no, terms like "due process," "search and seizure," 
and "equal protection" may seem quite abstract and far- removed from your every- 
day life. ' N 

However, what's iJi5}ortant to you is that these procedures do exist 
i^ether youVe ever had occasion to use them or not. And these fair procedures 
were created to protect you as the innocent victim, as well as the accused. 

i. , ^ 

These fair procedures guarantee your right to privacy --to know that 
an aimed officer cannot crash through your door and ransack your home, looking 
for a cache of stolen goods you've never seen. 

These procedures guarantee your right to free speech and a free press 
to know that you can speak out against the government i^ithout fear of repression 
or .censorship. 

'These procedures guarantee your right to life, liberty, and property 
to know that you cannot be jailed or fined without a fair trial, even if you're 
guilty. 

All of these rights are essential to those of iis who would live as free 
men and women in a free society^. . < - 
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Sample Mock Vrial 



NOTES TO itACHER 



. Rple-playing a court trial can b"#**a^'''especially effectii'^ means o£ giving 
your students direct ejqpe^ience with some o£ the ways in v^iidi our legal sys- 
tem functions* Student participation in a mock trial is an enjoyable way to 
''learn about our courts, and it can make future classroom discussions about our 
legal system or a visit to your .local court in session a more 'meaningful expcri 
ence for your students / . - ^ 

• Fact situations used in a mock trial may be based on an actual court deci-- 
sion or on a' set of hypothetical circumstances dealing with either a civil or 
criminal, matter • This hypothetical case, People v. Hallmark j is^ based on an 
actual decision made by the California Court of Appeals in 1971, However the . 
facts .have been Scpev^t changed so that the decision will- be a closer one for 
the jury to make*. * {The case is programned so that two of the defendants may 
be found guilty, vilile the third may be acquitted.) Several additional wit- 
ness roles have been added to allow more students to participate in the pro- 
ceedings. * / 

This packet of materials should provide you as the teacher with all of 
the infpmation you and your students will. need to conduct the trial, in your 
own classroom. In addition to' the /'Notes to Teacher" section, these, materials 
include: ' ' ' , 

2. ' ^Case Fact Sheet " — explanation of facta and ciraumstanaea leading, 
up to the casey People v. ^ Hallmark. 

\ . * -*^» - - • 

S. "Role Sheets ^' — explanation to eaqh student playey. of what his role 
y_ in the proceedings will be ,and of what he should testify to if he is 

a witness. , - . . 

3. , "Case Procedures Sheet" 7- .^^lanation of procedures to be used in 
conducting the qrraigniimtty pret^ hearing ^ trials and sentencing 
of the accused. \ ^"'^ \ " 

4. "Complaint" ^-- facsimile Of case "Information" or, the charges against 
" the accused. * / ^ . - 

\ 5. "Juri^ Instruction ^heet" ^ explanation to the 3urors of how to consid- 
\, ^2Lthe evidence presented during the trial. / . • ' - * 

If yovi decide to put. on this mock trial in your classroom, here^is how to 
go about, it: ^ * • " - ' ; {^j 
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Teacher should: (1) read the entire kit; (2), discuss background 
material and the fact situation o£ People v. Hallmark with entire 
class; (3) assign roles to students and answer students' questions 
about their rolesv being certain to talk individually with the stu- 
dents who will play the roles o£ the judge and the attorneys; and 
(4) during the actual proceedings act as a sig)ervisor, intervening 
only as necessary to give infoi^nation or answer questions. 

Background to be gone over in class before discussion of this case 
would include the factual material in "Fair Procedures," especially 
the section dealing with "Search and Seizure" and any additional 
information you feel would b'e helpful • 

Time required is four to five class periods • You will need one or 
two periods to discuss background material and the case fact situa- 
tion, which should be duplicated so that each student may have his 
own copy. You will also need time to answer individual questions. 
You will need two class periods for the arraignment, pretrial motion 
hearing, trial, and sentencing hearing. And you may well want to 
spend. a fifth day discussing the questions that are bound to arise 
during the proceedings. 

Roles to be assigned include the Judge, Bailiff, Court Clerk, Court 
Reporter, Assistant District Attorney, Public Defender, Attor- 
ney, 3 Defendants, 2 Arresting Officers, 6 Witnesses. 13 Jurors, and 
the Probation Officer. This will involve 32 students 'in the trial. 
If you have a smaller class , you may omit the roles of the Court 
Reporter and the Juror to be excused for "cause." ^ ' 

)Vhen you assign the^ role of the Judge and the 3 Attorneys, it prob- 
ably would be best to choose talented students who are articulate and 
able to think critically. , " . 

Give each student a copy o£ the "^tole Sheet" for his part.^ 

Give the Judge a copy of each "Role Sheet," the "Case Procedures Sheet,' 
and the "Jury Instructions 9ieet." 

Give each Attorney a copy of the "Role Sheets" for his client (s) and 
all of the Witnesses both for and against his clients. Also give the 
Attorneys a copy of the "Case Procedures Sheet." Give the District 
Attorney two copies of the "Conplaint Sheet." 

Give the Court Clerk a copy of the "Complaint Sheet." ^ 

' Caution all of the students not to discuss their roles with anyone, 
unless you specifically tell them to do so. \ It will be necessary for 
,the attorneys to discuss the testimony to be, given during the proceed- 
ings with their clients and witnesses. It w^ll also be necessary for 
e^ch attorney to draw up a list of questions ;he will ask each of his 
witnesses and the witnesses against his clieiit. You should check oVer 
the lists with the student to make sure he hasn't omitted any essential- 
questions.. 
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ts* Jurors should also review their roles with you. Their ''Role Sheets" 
will telJL themjiow to consider the evidence pt^sented during the case, 
but it would be .'a good idea to ^review.this material, with them before 
the proceedings start. When it is time for the Jurors to deliberate, 
you may: (1) have them leave the classroom and reach a decision while 
the. other students are silently writing down their own decisions and^ 
the reasons vrtiy they decided as they did; or (2) ask the ^ jury to delib- 
erate aloud in the classroom while the other students listen to their 
•discussion but refrain from, making, any comment. 

* . 

6.,, Scenario for the mock trial should include arranging your classroom ^ ^ 
to look as much like a courtroom as possible, using the ledtem for 
the judge's bench; the teacher's desk placed to the right of the lec- 
tern) for the Court Clerk and the Court Reporter; a chair for the wit- 
ness stand placed. to the left of the lectern j the jury off to the side; 
the' attorneys at desks facing the lecteni, with their clients at their 
sides; the bailiff at the door to the classroom. The judge may wear a 
choir robe if he wishes and witnesses may even dress for their "parts. 



Probably the most difficult part of the proceedings to conduct will be the 
pretrial inotion hearing. The procedures for the hearing are outlined in the 
"Case Procedures Sheet." However the students may need your assistance in, defin- 
ing the issues which will determine viiether^the Officers search of the defen- 
dants' garage was or was not legal. The issue turns on \4iether or not the Offi- 
cers had probable cause to be on the property without *a search warrant and whether 
or not the garage door was open. , 

^ ' • ** . " * 

In this case the Officers did have goqd reasiSn to believe that the burglars 
they were looking for might live in the brovmshingle house. They had seen the 
car, described as being at the scene of the^urglary,. in the driveway of the 
house,, and they had questioned a neighbor wh6 told them that she*had seen a num- 
ber of expensiive items, such as record-players, being carried in and out of the 
house. And as long as the garage door was open and the stolen goods in plain 
sight, no actual search occurred. } 

During the pretrial hearing the Officers will testify that the garage door 
was definitely open on the ni^t of the larrest. Defendant, Larry Hallmark will 
testify that he "thinks" the door was closed. . . 

Based on this testimony, the Judge 'should refuse the motion and rule' that 
the evidence of the stolen merchandise can be admitted during the trial. ^ 



CASE FACT SHEET * ■ , 

People V. HalliTiark 

4 

At about 9 p.m. on April 7,^ officers Eugene-Kent and Henry Lowell 
res{tonded to a report, of a burglary, which had taken place between 5:30 and 
9 -p.m. that evening,, \^ile the victim Robert Mason and his wife Janet were cele- 
brating , their anniversary at the home of friends, -y 

When the officers arrived at the Mason home,^ located at 12 Stonecrest Way 
in suburban Los Arboles, the victim showed them a broken window iii the rerar door 
which the burglars had smashed to gain entry into t^ie house. TJie Masons listed 
as. stolen a very e:q)ensive coii^jonent stereo system,' a portable color television, 
a wristwatch, and twb cameras. Robert Mason tc;>ld the officers that all of, the 
missing items were marked with his social security number, engraved with a ^ 
special tool he and his wife had recently purchased.' \ > f ^ ' \ . ij 

Officers Kent ^d Lowell then questioned' a nui!3?er of the Mason's neighbors 
on the chance that someone had seen and would recall any s trance person or 
vehicle being near the Mason home that evening. Officer Lowell questioned David 
Farber, age 12, and his sister Nancy Farber, age 9, who lived directly across 
the street from the Masons . ' David reported that yfciie his parents were shopping 
at about- 6 p.m. --^he family dog Rags began to bark.' Both David and Nancy 
went to the ^ front door to let their dog.ins'ide. And, at this time — just before 
sunset the yobngsters saw three men getting into a car in frpnt of the Mason 
house. One of them was carrying a rectangular box,, which David thought could . 
hpve been a stereo speaker. Svid was certain, that ihe car th^ men drove was a 
Chevrolet just like his grandparents* car,^ and he reported that it was painted 
bri'ght gold and had a huge dent^un the. front door on the driver's sid^.^ ^The 
cMldren couldn't be certain of what the three men ^looked like. They did agree 
that the driver was quite tall atj.east 6 £ei!kt; ;he had bl/ond hai/arid was 
drilssed in a brown leather jacket. The other two ihen, they^ thought, 'were short- 
er and heavier, and one had dark hair and a mustache .-^ But-^they couldn't be 
more positive in their description as they had looked mostly at the car. 

y ' ^ ' . 

Ten days^ter on the evening of April 17, officers Kent and L6well 
were cruising trough an older,' rundown neighborhood of Los Atboles on their . 
regular/patrol.. The officers, were hoping to spot a gold color Chevrolet with a 
badly dented door, such as the one described by 'the Farber children, because that 
same car had been inentioned as being near the s^ne of several burglaries during 
the.p^st few wfeeks. While the officers really didn't expect to find the car, \ 
they /continued to watch for it. Xtoi at about 7:30 p.m. they saw — parked m a 
^riv^way under a street light a cs^r that matched. exactly their description. ^ 
No lights were pn in the dilapidated brownshingle' house "where the officers 
believed the burglars Mght live. • , . j - 

I The officers walked to .tiie house next d6or and talked with a Mrs. Mabel . 
..Welkins, who told them that three young men had been living in the brovmshingle 



house for about four months. And "yes,'" she said, .she had seen a number of " 
things being nraved in" and out. of the house. "Nice things, too,"^ she commented, 
"like, record players." Mrs.' Wilkins didn't tell anyone about the things ' she 
^aw because it wasn't "none of wy business" and she didn't. wan% to get involved. 

Officer Lowell then approached the front door of tlie suspects ' house and 
knocked. No one , answered. Meanwhile officer Kent walked over to the car and 
looked inside; he^could see nothing. He then noticed the door to the garage 
next to the house was open and called out, "Anybody there?" When no one . answered, 
officer Ifent, shined his flashlight in the open door and saw a portable television 
set arid a number of stereo cbn5)onents stacked on a bench against the side of the 
■garage^. - ^ , * , ' > r> 

The officers sat in their car' in front of the house, drinkinjg coffee, 
and waiting.. Within about twen^mmutes two men approached on foot. One was 
tall and blond and wore a dark- cojLbred" jacket that appeared in the dim light to' 
be brown leather.^ Hie other maij/was short land stocky arid had brown hfiir and a 
mustache. Officers Kent and Loyell arrested the young men on the sidewalk in 
front of their house. 

^The two men identified themselves as Larry Hallmark and Keith Dailey,,both 
stuctents and roonmates in the brownshingle house. Both claimed that they were 
innocent and said that if there was anything stolen in their garage. It wasn^t 
th^rs. Hallmark and Dailey claimed that Douglas Eyans^. their thi^d roomnfiate, 
.had let his girlfriend store scone stuff in the garage, «and\said, "If anything 
stolen is in there, it must be hers." Dailey and Ffallmark said they barely teiew 
Evaijs, who had just moved in three. weeks before after answering their "room- 
mate wanted" notice in the student ,newspfaper. 

Liter that evening the third roonmate,, Douglas Evans, was arrested as h^ . 
approached the back door of the house through the adjacent alleyway. Evans 
acted dumbfounded and would only say that he*d been living in die house for 
just three weeks and didn't know Hallmark ^or Dailey well and had never been in 
the garage after he put* some boxes in there on the day he moved in. "I'm inno- 
cent," he said, "and I want to talk to a lawyer." . 



^ • JuDGg Christopher W. PowELiT, Jr; 

You are a judge of the Siperior Court for the County of Los Arboles.. At . 
age 63, you. have been a judge for IS years. You are the '^trier of fact" in the 
case People vl Ballmark. You, stand between the.^accused and the law, and you 
inuSi see to it tiiat the defendants are considered innocent until proven »guilty,. 
and that they receive their rights of due process — including the ri^t to ' 
face thetir' accusers, the ri^t to have witnesses testidfy on their behalf, and. 
the right to a speedy, public, and fair trial. You are responsible for every- 
thing that happens in your courtroom and you must maintain an orderly, dignified ^v,,. 
atfioosiaiere. at all times. You will conduct a pretrial hearing on the legality 
of some evidence to be presented during the trial; you will arraign the defen- , 
dants; you will conduct the trial, including instructing the jury on eyiSence , . 
and the law; and, if the defendants are found guilty, ypu will sentend^ then^ 
You will receive copies of the. "Case Fact Sheet," all of the "Role^^eets," 
the "Case Procedures Sheet," and the "Jury Instructions Sheet." Read^^them over 
carefully and discuss them with your teacher in advance of ^e trial. 



Bailiff ' ^ ^ , 

You are the Bailiff, and it is your duty to maintain order in the court- 
room.. You vdll also take the defendants into your custo^, if they are sen- 
tenced to county jailjor^state^prison at the end of the trial, , \ 



Cyp< 



You are the court officef and you will: (1) call the court -to order 
before each stage of the proceedings. Your part reads '/Please stand. Hear 
ye, hear ye, the court is now cfpen and in session. Hie Honorable Judge Chris - 
tppher?W. Powell, Jr.., presiding. All persons haying business before the court 
come to order. The case of Pecple y. Balimark^ Are all persons connected with 
this, case present and prepared? Are your witnesses present? Let the record 
show that all parties in the case of Peop%e^ v. Hattmrk are present and prepared. 
Je seated. Hue court is in session." (Ypu fiiay leave out the sentence "Are your 
witnesses present?" for the opening of the Arfai^ment arid the Sentencing heajr- 
ings)'; and (2) each time a witness is called to testify, you will administer 
the path before the. witness is seated on the stan4. Then, ask the witness to 
raise his rijght hand arid ask: "Do you swear that the statements you are ^dvt 
to make are the truth, the vdiole truth, and nothing but the truth^ .so help you, . 
God?" / . ' . - . 



Court Reporter 



Yoii are" the Oaurt Reporter and .it is your job to take down eveiy word that 
is said during the course o£ these proceedings. You may use a tape recorder to 
take down what is said, so that you will be able to replay .part of the testimony, 
should you be requested to do so by the judge, dr one o£ the attorneys. 



Assistant District Attorney Andrew Larson 

You will prosecute the case o£ People v. Hallmark for the pDunty of Lps 
jVrboles and the. State of California. You believe that all three of the defen- 
dants are gyilty of burglary according to Sections 459 and 460 of the California 
Penal Code, and you will try to pfpve your case by the presentation of certain 
evidence. This is your role: (1) At the pretrial hearing there will be a 
motion to si^jpress the evidence of the portable television set and the stereo 
conponents vMch belong to the victim Robert Mason. ' The defendants' attorneys 
will say that officer Eugene Ifent found the stolen goods during an illegal search 
of the defendants' garage. You will argue that the policeman had every legal 
right to be vhere he was in the course of "his investigation of a burglary, and 
further that no search took place as the stolen items were in plain sight of the 
officers inside the.opai gSrage door; (iz) At the arraignment you will deliver a 
copy, of .,the..,con5)laint against, the defendants to. their attorneys; and (3) j^t the 
trial you will make an opening .statement, incltding your arguments against the 
"defendants and the evidence to bade vg tiios^jarguments. You will 'examine your - 
own witnesses who will include Officer Eugene Kent, Officer Henry Lowell, David 
.Jarber, Nancy Farber, Mabel Wilkins, and Charles Adams. You will cross-examine 
the witnesses for the defense after they are .questioned by the defendants' attor- 
neys. And you vdll make a closing statemsnt to the jury to summarize your case 
and attemt to vconvince .the jury to make a decision on behalf of your position. 
You will receive copies of the. "Case Fact Sheet," the "Case Procedures Sheet, 
and copies of the' "Rpie ^eets" indicating the testimony your witnesses will 
present. ' ■ J ' . 



. • " Defe'nse Attorney Lee Kaufman ^ 

You are Lee Kaufinan, age 39, and a partner in the law firm of Kaiifinan, 
Kinesley, and Kress. You handle primarily criminal cases and are considered to 
be a successful attorney. . In the case of People y. Hallmark you are defending 
Larry Hallmark and Keith Dailey,, who are accused of second degree burglary, a 
violation of Section 460 of the California Penal Code. You are virtually cer- 
tain that your clients are gtiilty.of taking the stolen property and stoTing it 
in their garage, but they both refuse to plead guilty and are demanding a jury 
trial. Therefore, it is your obligation to your clients to defend them. Your 
only hope of getting your clients off — as you see :it - is to get the evidence 
of the stolen goods discovered by Officer Kent during his search of your clients* 
,property declared inadmissible. Thus you will make a motion to the court to have 



this evidence sippressed pn the grounds that it, was found during an illegal 
warrantless search. IXiring the pretrial evidence, hearing, you will question 
the officers about the 9^arch and present your client's testimony that he 
"thinks" the garage door was closed to the judge, for his decision. Ypu my 
want to tgad.the sectioiji on search and seizure beginning on page 9 before this 
hearings TTfie onlyevidrace you "have to present during .the trial is the testi- - 
mony of your clients, who will attCT5)t to provide an alibi for each other. Dur- 
ing the trial you will: (1) inake a . short opening statement, including your 
arguments; (2) cross -examine the prosecution witnesses, trying to lessen the 
iupact of their testimony; (3) question your ^clients on their own behalf; and 
(4) make a short closing statement during which you will summarize your tasc and 
try to convince tiie jury that your clients are innocent.. To assist your^case 
preparation, you will receive copies of the, "Case Fact Sheet," the "Case Proce- 
dures Sheet/' and yoicr clients] "Role Sheets." If you have questions, discuss 
them with your. teacher before tJie trial begins. 

* • 

. ^ . Public Defender Pamela Sanders 

You are Pamela' Sanders , a deputy public defender for the County of Los 
Arboles.* You*te 27 years old and you We been an attorney for two years. In 
the case People u. Hallmark you .are appointed by the court during the Arraign- 
ment to defend Douglas Evans, who is accused of second degree burglary, a viola- 
tion of Section 460 of the California Penal Code. Evans ^-^co-defendants are 
represented' by separate counsel. It is ypur^ob to prove^that your client^is 
innocent, .aid you firmly believe that he is. During the course of 'the' trial", 
you will': (1) make a short opening statement, including your arguments and evi- 
dence to si5)port these arguments; ^(2) jcrpss -examine the witnesses against your 
.client,, attenpting to lessen the iiipact of their testimohy with the juty; . (3) 
present tiiree .witnesses. Garth Dunning, Joshija Hall^ and your, client hiiflself 
vAiose testimony you believe will clear him; and (4) make a" short closing state- 
ment during whidi you will siiranarize your case and try to convince the jury that 
Douglas Evans is innocent. To assist you in your case preparation, you will 
receive a copy of the "Case Fact Sheet," the "Case Procedures Sheet," and "Role 
Sheets" for your witnesses , vMch will inolude vJiat they will testify to during 
the trial. Discuss any; questions with your teacher before the^ trial begins.. 

> * . Defendant Larry Hallmakk 

Ypu are l^iry^felimark, one of three defendants in* the case People v. HalU 
mark. You are 23 years old aptd you go. to college on a hit-or-miss . basis. You^re 
still stqppoirted by your, paTCnts,,^^d they've re;tained an attorney .to defend you 
and your rporainate Keith Daifey against tJie charge of second degree burglary., 
You^ye never been in trouble with the law before and you don*t intend to go to 
Jail now. if ybu can possibly avoid it. ..You know that you are guilty of the biirg- 
lary of the J^pn hpme, but you will testify that you had nothing to dp with it. 
At the pretrial motion hearing you will testify only that your garage doof was 
.al^jay$,kept\clQsed but, you. will admit there was no latch on the door; you "think" 



i-frwas closed the ni^t of your ^est. Later at the trial, you idll" testify 
that at the time of the burglary you and Keith ^Dadley were at the movies. You 
vdll state that if ai^rthing stolen was found in your garage, it nftis t have been 
stored there by Dougla? Evans your third roaranate. You will tell the court 
that Evans seeraed to have a lot of npney for a graduate student vJi^ didn't work. 

Defendant Keith Dai LEY 



You -are Keith Dailey, i 25 year old college dropout. You come from a wel- 
fare family,' and you're now working part-time as a short-order cook. You are 
accused, along with your roommates Larry Hallmark and Douglas Evans,, of second 
degree burglary. You couldn't afford your own attorney, so Hallmark's father 
hire^ one to defend you both. You know you are guilty, but you will insist that 
you're^Aiocent. You will corroborate Hallmark's testimony that the two o£ you 
were t^ether at the movies on the evening of the Mason burglary. You wilj. also 
testify that you had seen .Douglas Evans, ^om you barely know, taking something 
ii\to the garage on several occasions sine? he moved into your rented house three 
weeks before. You will say, too, that you heard Evans talking with someone on 
the phone about vdiere to unload "hot stuff." .* . 



Defendant. Dougus Evans 



You are. Douglas Evans, age 25, and you are sEccused with yotir two roommates 
of coimiitting second degree 'burglaiy. You are, a graduate -student in biolo'gy, 'and 
you -spend a great deal of time, working . on your experin^nts m the school labora- 
tory* You also have a part-time job as a parking lot attendant, and you've ^ 
spent very little time in your rented room. "Iftiable to afford an attorney, you 
ask the court to provide a puhlic defender to handle your case. You are innodsnt 
of any crime, and you will testify that the evening of the Mason burglary you , 
were in the biology lab from 5 until 10:30 p.m. vSien you left to gp home and were 
arrested en route. You will also testify that you had only been in the garage 
once to store some cartons the day you moved in. You've never heard Hallmark 
or Dailey talk about any burglaries, and you know nothing about any stolen mer- 
chandise* • - 



Off I CER, Eugene Kent 



Your' name ia Eugene Kent, aitd you are. a rookie policemaai. At age 22, you've 
only been on the 'force for tiiree months. You will testify- that you investigated 
the Mason burglary with your partner officer, Henry Lowell. You will also say 
that, based on the description of the car seen in front of the Mason horae during the 
burglary, you and your, partner decided to investigate further v^en you saw an 
identical car parked in the^^iveway in front of an old brownshingle house. You 
will describe walking over tothe car, vfliile your partner knocked on the front 
door Qf the house. You will say that you saw nothing inside the car, but then 
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noticed that tiie garage, door behind the car was open. You' reioeniber calling ^put, 
"Anybody there?". When no one answered, you shined, your flashlight beam on the * 
open doorway afid saw on a bench aga^t one wall a lumiber of stereo cqiponents^ 
md a pOTtable television. . You then assisted in the arrest of the three sus- 
.pects^ Jfallmrk and Dailey,. together, and Evans, alone, later the saine evening. 
Yoii-mll give this testiinony at the heading on the motion to siqjpress the evi- ~, 
•dence you foimd in the suspects** garage, and again at the trial, v - 

\ ^ Officer Henry Lowell 

Your name is Henry Lowell, and you are a veteran policeman at age ,55. You 
will testify that you investigated tJie Mason burglary, with your partner, Eugene 
Kent. You will describe the questipiling of David and.Ntocy Farber, which led, to ' 
^a description of the car you believe was used by the burglary. ' You will also 
describe the interview witiii the suspects' neighbor, Mrs. Mabel WiUcins, who. 
told you she had seen a nuriber of e:qpensive items including some record play- 
ers going in and out of the house ^next door. You will describe knocking on 
the„-door of the suspects' house, vtfijle officer Kent inves^tigated the parl^ed car. 
You will testify that you had plenty of reason to believe that this might ;^be 
the home of the burglars, even before officer Kent spotted the stolen goods. 
You will aiso mention that you haid a good "hunch" about this case, sometiiing that 
develops with years, of patrol: work. 

' ' ' ' ' ' ' ' c ^ 

' ' ; Wi tness Davi-d FARgER^ ^ : " ^ -^^^ 

You are David' Farber, age 12". You live with yoyr family across, the street 
from tile. Masons.. On. the. evening of the burglary you 'saw a c§r parkecl in front 
of the Mason house, and you saw. three men getting into the car.^ Ihe ,car was 
a gold Chevrolet, the same model as the car your grandparents drive. It had, 
you remember quite clearly, a large, dent in the, door on the dn.ver!s side. You 
ydll testify that .cars are your hobby and you are absolutely positive about the 
car. You will say that you didn^t get a good look at any of the ;threV men, but ^ 
that one of them was quite tall, l^ad blond hair, and was wearing vtfiat looked 
l?.ke a brown leather jacket. You did not see his face well enough to identify 
him positively*- You have no recollection the other two_at all. The tall, 
blond man was carrying an oblong box that you believe coul^ have been .a stereo 
.speaker. You didn^t think that at the time,. only after officer Lowell asked if 
that^s wh^t it mi^t have* been.- - ^ - . ? 

''- - . ^' \ " . ^ ' ^ :> . 

: . r ' ' Witness Nancy Farber^ ^ / 

, ' ' — — [ r ' ^ 

r You are.Nangy Farber,. age 9. You live with your family across the street 
from, the Miason house. \.You remember seeing the gold Oievrolet parked in front 
of ^the Mason house when you went %S the. door to get your dog ,pags inside on' the 

• evening of the burglary. You only saw one of the three pen well enough to ^ 
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remejrber what he looked like. You will testify that he was short, stocky, and 
dark-haired with a mustache. But it was getting too dark to see his faq^ clear- 
ly, and you're afraid to make a positive identification of either Keith Dailey. 
or Douglas ^vans. Ydu're certain, however, t^t this person, was not Lany Ilall- 
mafk. ^ " . ' ' 



Witness Mabel WiLkins' 



. You are Mabel Wilkins, age 72, and you live next door to the three young 
men arrested for burglary of the Mkson home. On the evening of the arrest, you 
will testify that the two officers knocked on your' door and asked you who lived 
next door. You will say that you told them it was the three. defendants, although 
one Douglas Evans had just moved in recently. You wili also testify that 
two of the young men Hallmrk and Dailey were rude to you, picked your 
flowers, stole your newspaper on occasion, and played loud music every night. 
You. will say that you were afraid to get involved, even \fhen you saw them haul- 
ing expensive- looking televisions and record players in and out of the house. 
You're certain you've seen Larry Hallmark doing this, but you can't be sure about 
Keith Dailey or Douglas Evans. You will say that you were afraid of Hallmarfc 
and that ypu don't like to interfere in other people's business. 



Witness Charles Adams 



You are Charles Adams, the ownei; and operator of a small secondhand stereo 
store. The Recycled Sound. You are 4S years old and you try .to run, an honest 
business. But^^ou are aware that from time to tiine, people bring cpmponents 
ii^to your shop that they didn't come by honestly. You will testify that during 
the past year you have purchased several components from Larry Hallmark and 
Keith Dailey, although you never saw the two of them in your store together. 
In fact, you didn't even know they knew each other. You will also testify that 
to the best of your knowledge you have never seen Douglas Evans before and that 
you certainly have never done any business with him. Finally you will swear 
that two days after the Mason burglary, Larry Hallmark called you and asked if 
you would be interested in purchasing a cotple of good, used speakers real cheap.. 
He told yoy he was selling them for his brother vAio was moving to the East coast. 
Ife^ didn't bring the speakers in, as you told him they would be hard .to re-sell 
because tJiey were so expensive -- even secondhand. You are certain the person 
ypu spoke to on the telephone was Larry Hallmark. He made specific^ reference 
to your earlier transactions and you recognized his voice right away. , 

. ' . Witness Garth Dunning 

You are Garth Dunning, a professor of biology at Los Arboles Uhiversiix^ 
Vou will testify on behalf of your student, Douglas Evans. You will state* that 
you have known Evans for fiv^ years, and you believe him incapable of committing 



12 



any crime. You will also state that Evans' work card in the biology labora- . 
toiy indicates that he was present thei^, on the evening that the Mason home was 
broken into. You didn't sefe Evans there personally, but you- have never known 
him to lie and "if he says he was in the lab; then he was." 



Witness Joshua Hall 



Your name is Joshua Hall, and you are a graduate biology student at Los" 
Arboles IMiversity. You are a gppd friend of Douglas Evans, and you will testi- 
fy on his behalf. You will state that you have known Doug for three years and 
that you once roomed together. " You will state that you are certain he didn't 
burglarize anyone of anything. And. you will testify that you saw him in the . 
biology lab on the nigjit of the burglaiy at about 7: 30 .p.m. You will further 
testify that Doug told you he was quite tired because he had been working there 
all aftemoonr You left the lab at 7:40 p.m. and didn't see your friend aeain 
that night. / 



Juror 



One vSio is accused of a crime has a constitutional right to have the ques- 
tion of his guilt or innocence decided by a jury of twelve men and womenv 

Jurors in your Sv^Derior Court are selected from the rolls of voters living 
in the 'city of Los Arboliss";" In most instances then, the guilt or innocence of 
a defendant is decided by a cross-section of people from all walks of life, who 
have a common interest in seeing that no man is convicted of a crime unless he 
is guilty beyond all reasonable doubt . Legal history is satisfied that twelve 
minds working together as a jury toward these objectives are, with rare excep- 
tions, correct in their verdict.. 

All prospective jurors in the case People v. BaVm^'k will be questioned 
by the judge. And the attorneys for the. prosecution and defense may challenge 
any jiiror they believe is not qualified. A juror would not be qualified, for 
example, if he is related to a party or the attorney for a party, or if for some 
reason he has a bias or prejudice concerning a party or one of the attorneys, or 
the offense committed, or if he has already made xs^ his mind about the case 
before hearing the evidence. An unqualified juror may be excused for "cause." 
And any nianber of jurors not qualified may be excused for cause. In addition, 
each attorney has at least ten challenges called "pe'renptory" challenges by 
vMch a juror may be excused without any reason at all being given. 

A juror is a judge, in. a very inqjortant respect. &ch juror must judge what 
the truth is -- vMch witnesses are to be believed and viiat written or other evi- 
dence is true and tends to show the. innocence or guilt of the accused. In a 
criminal case all twelve jurors must be ccmvinced beyond a reasonable doubt that 
the defendant is guilty. To arrive at a verdict, the jury deliberates in a jury 



room — that is, .the jurors review, talk .about, .and w?igh.the evidence; they 
collectively come to a decision as to what facts have been proven true, ..and 
every accused is presumed innocent. .If -the. jury decides^^that from all the evi- 
dence there remains i reasonable dolibt as to the'tiefendant^s guilt, it- is- their 
duty to find the dfefendant. not guilty. If from ^all. tlje. evidence the jury believes 
that the guilt of the accused has b6en prov^ beycmd. a reasonable '.doubt, then^it 
is the duty of tiie jury to rei^r a verdict -of ^Ity. Reasonable doubt is not 
beyond all doubt, but proof to a moral certainty the' truth of the charges. 

Jurors are forbidden from talking about the case^th^y are deciding, or from 
letting anyone outside the court talk to them about ,the. Case, until after their 
verdict is announced in court. Jurors cannot even talk ^mong themselves about 
the. case until they go to the juiy room to deliberate. • ' • 

The jury must be instructed by the judge as to' the law that applies to the- 
case'. After the ©evidence is presented, the jvidge tells the jury the rules of 
law. that must guide ^ their deliberations. . / 

The foreman of the jury, 'elected by the jurors when they begin their actual 
deliberations, vdll begin the discussion. of the case for which the jury must 
reach a verdict; poll the Jurors on a secret ballot. untii a .unanimous verdict is 
reached; and report the verdict to the court:^ 'Tour Honors we the jury find the 
defendant (iimocent) (gmlty) of bufglary." . 

♦ Juror To Be Excused for Cause . 

You are a prospective juror who is' related to .defendant Keith Dailey, You 
answer in the questioning. that: 

(1) You would never be abl6 to convict Keith no matter how strong the 
evidence might be and even if you were convinced' that he was giulty. 

(2) Jf-any dfefendant (except Keith) remained silent as he has a, fight 
to do, you would find that defendant ^iity, no matter vfliat the evidence was. 

PROBATIOlTOPmE/sTAN DaRLING , 

You are Stan Darling, a deputy probation officer. " ft is your duty to inves.- 
>±igate_the backgrounds of the defendants Larry Hallmark and Keith Dailey. Both 
have been convicted of violation of Sections 459 and 460 of the; California Penal 
Code,' biirglary in the second degree, ^which is a felony and carries a st^e prison 
sentence unless suspended. Your investigation of the defendants discloses the 
following: . ■ ....... 
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Larry Hallmark , ' 

Larry has neyer before been arrested, but he was expelled from a private 
college in the EaSt for stealing the key to ±i examination paper from the pro- 
fessor's home. Larry comes from a^, wealthy family; his parents are divorced and 
he isn t close to either his mother or his father. However, his banker father 
IS paying the entire bill for his defence. Larry has had a series of jobs and 
has been dismissed for his poor attitiig^ akd unwillingness to work often sim- 
ply not showing up for work in the momfng. No one with v^om you've spoken thinks 
of Larry as a hardened criminal; most characterize him as "spoiled," "lazy," 
"irresponsible," "thinks the world ^s him a living." Larry refuses to admit 
he IS guilty even after the jury decides that he is. His attitude is belliger- 
ent and he tells you to leave him alone . • 

As Probation Officer, you r-econmend that Larry be sentenced to one year in 
the county jail, subject for possible parole after six months if his attitude 
improves and his conduct is exenplary while in jail. 

Keith Dai lev " 

Keith has never been arrested. He was an average student in high school, 
thought by his teachers to be polite and quiet. He 'went to college for two 
years and then dropped out because he ran out of money. He now works .part-time 
as a short- order cook in a Los Arboles chain restaurant. His enployer feels 
his attendance, attitude, and performance are all above aVerage. Keith comes- 
from a very poor family. His father is deceased, and his mother has raised seven 
children,- all on welfare. „ Keith tells you. in the probation interview that 'he 
knows he's guilty, but Ke didn't want to admit ,it in court because Larry Hall- 
mark's father was paying for the attorney and Hallmark told him to keep his 
mouth shut. Keith tells you he is. sorry for vdiat he has done, and only hopes 
that someday he can get together enough money to go back and finish college. 
Ffe'd like to be a- counselor for undeiprivileged children. , 

As Probation Officer, you recommend that Keith be granted probation on the 
following terms and- conditions : 

(1) Receive state prison suspended. sentence, 

(2) Serve 30 days in the county jail, 

(3) Serve 3 years on probation, 

(4) Obey all laws and be of good conduct, 

(5) Do not associate with Larry Hallmark, and - ' 

(6) Pay a fine. • , ^ 



CASE PROCEDURES SHEET 



The intent of People v. Uallmccrk is to give students a .chance to partici- 
pate in our legal process. -And of course, this process does not begin or end 
vdth 'a trial. Many,, many cases both civil and criminal never go to actual 
trial. A case may be settled before ^rial if the defendant pleads guilty any 
time before trial, begiiming with his arraignment. Or it may be settled during 
the preliminary hearing if the court finds there is weak evidence or barely * ' 
enough evidence to hold the defendant for trial. Pretrial conferences between 
the attorneys for the defense and prosecution may lead to a plea bargain - - an 
agreement that the defendant will plead guilty to a lesser diarge, or for a. 
.recommended light sentence to the pending charges. 

In People v. Hallmark, the three defendants have already been arraigned and 
have had their preliminary hearing in Municipal Cburt. And they have been 
bound over to stand trial on felony burglaiy charges in Si5)erior Court. Specific 
procedures for role-playing the Si5>erior Court arraignment, pretrial motion hear- 
ing, trial, and sentencing hearing follow: 



I Arraignment 

The puipose of the airaignment is to: (1) identify the defendant; (2) ^ 
inform him of his constitutional rights; and (3) advise him of the charges 
against him. This is how to arraign the defendants : , - \ 

' A. Bailiff calls the court to order. 

5. . trudge calls the case, making sure that the defendant is present. 

C. ^ Judge inquires if defendants,are represented by counsel j if they wish 

it* If the defendant cannot afford, an attorney j the jicdge will appoint 
, a public defender to represent him. , 

D. Judge informs the defendant of his constitutional rights'. (These 
rights ax^ outlined on page 5 of "Fair Procedures.") 

E. District Attorney hands each defense attorney a copy of the Complaint. 
"I hand your attorney a copy of the information qharging you with one 
count with the offense of second degree burglary, as set forth in, 
Sections 459 and 460 of the California Penal Code." . - , 

P. District Attorney then adks the defense attorney if the defendant is 
ready to plead. The oudge asks each defendant separately: "How do 
you plead to the charge of burglary as set forth against you in the 
information?^^ / ' ' ^ * - . 

G. Judge assigns a date fo guarantee the defendants a speedy trial. , , The 
defendants^ attorneys way waive their right to a speedy trial and delay ^ 
for a short time to better prepare their defense. 



n * Pretrial Motion Hearing . . 

The purpqse of this hearing is to determine if certain evidence, in this 
case the portable television sets and the stereo exponents, may be admitted as 
evidence dxiring the trial. This hearing is usually held just prior to the start 
of the trial* The defense attorney makes the motion for tJie hearing and he must 
specify in his motion the exact "things" or objects to be si?)pressed. He must 
also include with his formal, written motion a list of "point and authorities," 
indicating to the judge. the law that he believes applies in his *case. The deferi- 
dant theil has the burden of proying the evidence was illegally obtained if the 
search vas with a warrant. - However, i^eri the defense establishes that an arrest 
was made without .^warrant or that private premises were entered or a search 
made without a" searth warrant, then the burden of proof rests on the prosecution 
to show proper justification for the entry or search. In People v. Hallmark^ 
proceed like this * ' - , 

• A. Bailiff calls Qoidst order. 

B. Defense attorney makes his motion that the evidence of the televisions 
and stereo components^ obtained during an vnreasondbte^ warrantless 
seai*ch^ be suppressed. ^ 

C. District Attorney puts the arresting officers Kent and Lowell on the 
stand and questions them in an attempt to "^e^ow that, the search and 
seizure if^ indeed^ a search did occur ^^^was entirely legal. 

D. Defense attorney cross-^examlnes the prosecution witnesses in an attempt 
to lessen the impact of their testimony. 

* * « ' ' ' ' 

E. Defense attorney puts his own witnesses Larry Hallmark and Keith Dailey 
on the stand to try to prove that the search was not legal. 

F. District Attorney can then cross-examine the defendmt^^ but he can 
only refer to testimony given during direct examination. « 

. * G.. Judge makes and announces decision to the court. 

III Trial ' ' , / 

The purpose of th? trial, is to detemine if the defendants are innocent or 
guilty, to proceed: * \ , 

A^ .Bailiff calls the coux*t to order. ' 

. B. Court clerk calls the case. - 

C. Judge selects the jury. . , , 

•* . • - 

/'2. X2 prosp^ective jurors are seated in, the jury box/ 
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D, 



E. 



F. 



G. 



H. 



J. 



K. 



2. 

3, 

4. 



Clerk swears in prospective jurors. 



5. 



Judge tells- them this a criminal case, infoms them of the charges 
against the accused. * 

Judge queations^the prospective jurors. Restrict questions to 
four or five each: name^ occupation^ abiiity to be fair to dBfen- 
dant in this type of case^ personal knowledge of any participant ./ 
in trials ability to decide issues separately for each defendant. 

Attorneys may challenge for cause any juror they have concrete 
reason to believe would not be able to hear the case fairly j i.e.^ 
a juror who knows one of the defendants or attorneys. 



Judge gives opening instructions telling jury how to consider the evi- 
dence they will hear. Material is included on "Jury Role Sheet." 




opemng 
the case 



Attorneys for both the prosecution and the defense make^ 
statements on what they expect to prove. They cannot 
at this time. ,The District Attorney^ -goes first. 

The victim and the witnesses ixre examined first by the prosecutor and 
then cross-examined by the counsel for the defense. Each witness is 
sworn by the clerk as he takes the stand. Order of Witnesses: Offi- 
cer Eugene Kent. Officer Henry Lowell^ Witness David Farberj Nancy 
' Farbery Mabel wLlkins^ Charles Adams. (During the iestimony^ an attor- 
ney may object to certain testimony and ask the judge not to adrrtit it. 
This might happen if a witness gives his opinion as to what happened^ 
rather than sticking to the facts — i.e.j "I'm sure that- car's fender 
was dented as the defendants escaped from the scene of the crime." 

The witness couldn^t know- this for a fact unless he saw it happen.) 
• • « «• 

272^ defendants and their witnesses are examined first by their own 
attorneys and then by the District Attorney. Each witness is sworn 
by the clerk as he takes the stand. Order of Witnesses: Larry 
Hallmark^ Keith Dailey^ Douglas Evans j Garth Dunning j Joshua Hall. 

First the prosecutor and then the defense attorney give closing^ argu- 
ments^ awmarizing their cases and attempting to convince the jury to 
make a decision on behalf of their client or position. 

Judge reads the "Jtcry Instructions Sheet" to the jury and directs them 
to retire and decide upon a verdict. 

The judge receives the verdict from the jury and announces it. He 
thanks the jury for their service and dismisses them. 

Jadge asks the Probation Officer to prepare a report after investiga- 
tion of each defendant who" was found guilty. Judge also sets the date 
fay judgment and sentei^ce hearing. 
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MV Sentencing - . 

Hie Probation Officer will prepare a report pn the background' of the defen' 
dants, incliiding his reccmiroendations for disposition of their case. The Proba- 
tion Officer vill then submit these reports to the judge for his consideration 
prior to the sentencing hearing • At the time ofi the hearing, tliis is v*i^t hap- 
pens: ^ • ' ♦ ; • 



A. Bailiff aalls the court to order., ^ • :. . 

B. ^udge reviews reoomendatipne, made by the^Probation jOfficer. (For our 
purpoaes, the Probation Officer will mak^ hie report 9raL^y before the ^ 
court.) " - > ' . 



C. The District Attorney may then argue to the oMge that^the defendofite 
^ should receive a stiff sentence. And the . defense aito2^y may argue 
for a light sentence, pointing out his clientis previous good record, 

etc. ' \^ , 



D. Judge pronounces sentence on the defendants ~ in t^is instarice, ^ 
accepting the Probation Officer ^s recommndation* 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND FOR TOE 

. c* ■ ■ • ^ 



CITY . AND gOUNIY OF LOS ARBOLES ' 



STATE OF CALIFORNIA,) 



• Plairi^ff, ) NO. 1 

) , 

) INFORMATION 



LARRY HALLMARK, KEITO BAILEY AND ) 
_.f^ DOUGLAS ^VANS, . .) 

Defendants. ) 



II 

12 

.13 
14 
15 
1^ 
17 
18 
19 
20 



I^Y, HALLMARK, KEITH DAILEY AND DOUGLAS EVANS 
are accused by the District Attorney of the City and, County of Los Arboles, 
State of Califoniia, by this infoimation, of the crime of felony, to wit:^ Vio- 
lating Sections 459 and 460 of the Penal Code of the State of California 

committed as follows : The said {Jefendants did 

on or about the 7th day of ^ril, 1971, at the City and County^ of Los Arboles, 
State of^ California, then and there commit an act of burglary in the seconc|; 

jiegree. ' p, - '^ 

ROBERT T. UNDERWOOD, .DIS;piICT ^TTORNEY- 

Assistant District Afetomey 



nie Penal Code of the State of Calif omia^provides; in pertinent part, as £pl- 

Lows.: ■ ? ■ • 
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v,/t -air- 



Section 459: ' ' 

"Every person whdj^nters any hous^^rpOT, apartment;/ tenement, shop^ ware- 
house, store, mill,, barn, stable; duthouse or otherT^lding, tent, vessel, 
railroad car, trailer doach as .defined by the Vehicli^^od^^ vehicle* as de- 
f inedUby .said code \Aien the doors of such vehicle af^-ocked, aircraft a3 ^ 
^ defxTOd'by the H^bors alfe Navigation Cqde, niine ,^^ ^ ijndergrpund portion 
\ r.thereof , with intfenti to ccMiiit grand or petty larceny or any felony is 
^^li^ of burglary/' , • 7^, ^' 

Section AfiO^ ^ . - * '"^^^^7^ 



i tl) **Every burgl^ary of an inhabited dwelling house, .trailer coach as defined 
by the Vehicle Qide, or building cojimitted in the nighttime, and every bur- 
glary, v*Lether in the daytime or^ nighttime, canmitted by a person aimed with 
a deadly we^on, or who while in tiSe commission of such burglary aims him- 
iself with a deadly weapon, or \Aio Virile in the commission of such burglary 
assaults any person, is giOilty of burglary of the first degree/' 
(2) "All other kinds of burglary are of the second degree/' 
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^ JURY INSTRUCTIONS SHEET 

.\ . . . 

Ladies and Gentlemen of the Jury: 

. i ■ 



* It now becomes m/ duty to instruct you concerning the law that applies to 
-^■-'^is case. ..... ' , 

Yoii must not be biased against any defendant because he has been arrested 
" or because he is, Ijere on trial • None o£ these facts is eAridence of his guilt, 
of the alleged^offense. - r ' 



II 



The only evidence in this case is the testimony of the witnesses and th^ 
stereo equipment and portable televisica. The statements of tEe attorneys , made 
in opening statements or closing arginnents, are 'not evidence and cauinot be 
accepted by you as evidence. <^ ' • 

III ' 

Evidence of a defendant's character as to the traits of honesty and integ- 
rity may be considered by you because it may be reasoned that a person of good 
character as to traits of honesty and integrity would not be likely to coinnit. 
the offense of burglary. . : * 

IV * 

You are the exclusive judges of the believability of a witness's testimony. 
In deciding the believability of the testiinony.of a witness you may consider, 
among anything else that tends to support or not support his testimony, the 
following: 

o ^» Whether the faqta qa teBHfied^ to*make/oqmon sense; 

2. His dbiXity to see pr hear the fqcis ;h^ tes'&ified to; 

S. Whether there is any biaetj prejudice or other -reoBon for the wii^ \ 
• . ' '^^ness telting^ p J *. \ 

• ,- - . • ^. , S^taj^mnis made by jz witness before trial, which are 'inccnsiBtent 

. .. - ' y W^^^ ^5*: .? / ' ; -•; * • - - ^ v' V/ ' * . ' 

, ' if a witness !Has wiifuliy.lied'in an ' important p^rt of his testimony, yoii, . 
should 'distixist^ tlie..T^^ you.myi^if yPU feel it proper, ^isfegard all his 

. ^ y<ju.ihould* nbte, -thoujgh, , that one liay liave .a popy memory as tp the facts /. 
he* has Aeen or hear^. Mofeoyer, tvfo persons, t^tnessifig. an eVdht will often see. 



The testimony one witness, vdid you' fully believe, is enough to prove 
any fact* . • ' . ' ^, . 

VI • 

, IVhen one intentionally does an act the law says is a crime^he is acting 
witii criminal intent, even though he may not know that his conduct is unlawful, 
or even though he may not intend to violate the law. ^ . * 



VII 



A defendant in a criminal action is presumed to. be innocent unless and until 
he is proven guilty, and in case of a reasonable doubt viiether his guilt is sat- 
isfactorily shown, he is entitled to an acquittal* This presun|rtion places on . 
the State the burden of proving a defendant guilty beyond a reasonable^ doubt. 

VIII \ • ' 

Every person \^o "enters any house or any structttre of. the type shown by the 
evidence of this case, with the specific intent to steal, take and carry away 
the personal property of another of any value with the specific intent to 
deprive the owner peimanently of his property, is guilty of burglaty. 

The essence of a burglary is entering *such a place with such specific 
intent, and the crime of burglary is conplete as soon as the entry is made, » 
regardless, of whether the intent thereafter is carried out^ 



IX 



ie mere fact that a person was in conscious, possession of recently stolen 
property is not enough to justity his conviction of burglary! It is,' however, 
a circumstance to be considered in connection with other evidence to warrant a 
f^n^g of guilty. There must be proof of other circunstances tending of them- 
selves to establish guilt. 

In this connection you may consider the defendant's conduct, his false or 
contradictory statements,, if any, and any other statements he may have made 
witii reference to the property. If a pierson gives false account of how he 
acquired possession of stolen property this is a circumstance that may tend to 
show guilt.^ , 



If you find the defendant guilty of the crime of burglary, I instruct you 
that it is burglary. in 4:he second degree as a matter of lav*. 

M ' * • ' ' 'XI 

In this case, you must^ decide » separately whetlier each of the t]jree defen- 



dant^ is guilty or not guilt/. If you cannot agree iq5on a verdict as 'to all , 
of tlie defendants, but do agree upon 'a verdict as to one* or more of them, j^oii 
must render a verdict as to the] one or more upon which you agxfe. 




XII 



You must riot discuss or consider the s]Ljbject-of penalty or punishment in 
^^our deliberations. - • * 

' . XIII 

Yoy shall now retire and select one of your number to act as foreman or 
forelacfy viho will preside over your deliberations. ^IrLprderjtgjre^^^ 



ail twelve jurors Tm:ist agree to the decision. • As "soon as all of you have agreed 
Vpon a verdict, you shall have it dated and signed by your foreman or forelad]^^ 
and then shall retpm- with it to this room. 



